TRABALHO DE ALUNO.

Remote sensing of the earth by satellites and
the principle of territorial sovereignty®.

Valnora Leister

SUMMARY:

I. INTRODUCTION

II. GENERAL CHARACTERISTICS OF REMOTE SENSING ACTIVITIES

1.
2.
8

4.
5.

Remote Sensing Defined
Platforms for Remote Sensing
Main Applications

a. Peaceful Uses

b. Military Uses

Interpretation of Data
Achievements in Remote Sensing

III. REMOTE SENSING AND THE PRINCIPLE OF TERRITORIAL SOVERFIGNTY

1.

The Fredom of Outer Space and the Remote Sensing Activities by
Satellites

The Concept of Territorial Sovereignty in National and Internatio-
nal Law

The Extension of the Territorial Sovereignty

General Principles of International Law Relating to State Sove-
reignty

IV. THE CONCEPT OF ESPIONAGE IN INTERNATIONAL LAw

Introduction

Espionage in Conditions of Armed Conflict
Peacetime Espionage

Espionage Conduced from Outer Space

a. Military

b. Economic

V. CURRENT REGULATIONS OF REMOTE SENSING ACTIVITIES

A Term-Paper Presented to the Institute of Alr and Space Law. McGill

University, Montreal. April, 1976.



— 358 —

1. Bilateral Agreements
2. Cuwrrent Draft Proposals Before the U.N. Outer Space Committee

VI. CONCLUSIONS AND RECOMMENDATION

1. Conclusions
2. Recommendations

Nores

BIBLIOGRAPHY.
I. Introduction.

During the past twenty-five years, there has been an
increasing realization, at least intellectualy, of the serious
threat to the security of the world through wide disparaties in
the standards of living in the different regions of the world.

In spite of much that has been attempted bilaterally,
regionally and through international agencies, the gap be-
tween developing and advanced nations has widened rather
than decreased.

For the developing country, the principle economic
assets are human and natural resources?, but only when such
resources are known and exploited. A mineral deposit hidden
below a cover of soil is an asset to no one until its existence
is discovered.

At the present time, it is largely the few technically
advanced nations which possess the means required to be-
nefit from the uses of outer space. As one observer notes:

“The benefits which the developing countries
derive from bilateral space arrangements with the
advanced states have been extremely modest. ..

1. Definition of natural resources according to McKelvey classification:
Resource: a concentration of naturally occurring solid, liquid or gaseous ma-
terials in or on the earth's crust in such form that economic extraction of a
commodity is currently or potentially feasible. in U.N. Doc. E/C 7 /52 ADD
1.4 March 75. — Comm. on Natural Resources — 4th sesslon — Tokyo.
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The practical benefits flowing from such arrange-
ments to the countries which have only their terri-
tory to offer in exchange have by and large been
limited to the on-ite training of a small number
of their nationals.

The examination of space agreements con-
cluded during the past decade by the United States
and the Soviet Union with other countries shows
that these agreements favor the technologically
advanced nations.”?

Those involved in this new technology are fully con-
vinced of its great potential to change the face of the earth,
if properly handled and applied.

The United Nations Committee on Natural Resources
working on the ‘Plan of Action for and Co-ordination of
Programmes within the United Nations System in the Field
of Natural Resources Development” based its program on the
following Assembly’s statement:

“All efforts should be made. to take measu-
res for the recovery, exploitations, development,
marketing and distribution of natural resources,
particularly of developing countries, to serve their
national interests, to promote collective self-reliance
among them and to strengthen mutually beneficial
international economic cooperation with a view to
bringing about the accelerated development of

developing countries.”?

Today, investigation of earth resources from outer space
provides a unique opportunity to view from a distance the

2. I.A. Viasic Space Lawyers, New Technology and the Question of
Priorities, in Steinhoff, ed., Organizing Space Activities for World Needs, (1971)
p. 219.

8. U.N. Doc. E/C 7/47 Add. 3 17 Jan. 75. Committee on Natural Re-
sources — 4th session — Tokyo.
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composition and content of our planet. Presently, unmanned
orbiting satellites are gathering important information about
earth resources and relaying this information back to earth
stations.

Although remote sensing activities take place in outer
space, where state sovereignty does not apply, it is exclusively
of direct interest to the development of our planet, as it
obtains information concerning the territory of a country to
which state sovereignty applies.

Among the important legal questions raised by the use
of satellites in remote sensing activities, the following are of
special interest:

— Is the launching state permitted to acquire
data about other nations without their prior
consent?

— Can data acquired about a nation be used
by or disseminated to other nations without the
consent of that nation?

— What is the present legal status of remote
sensing activities?

This study will analyze the different activities performed
by remote sensing satellites, considering the principle of
territorial sovereignty, as it cannot be denied that as long
as the world is divided into sovereign states, the national
interest is and will continue to be the most important de-
terminant policy.

It will also attempt to establish the main guidelines that
should govern these activities, in order to decrease the gap
between poor and rich nations, as international law cannot
play its regulatory role by isolating itself from the political
realities.



— 361 —
II. General characteristics of remote sencing activities.
1. Remote Sensing Defined.

In its third session, the Working Group of Remote
Sensing of the Earth by Satellites (13/03/74) provided that:

“Remote sensing of the earth from space is a
methodology to assist in characterizing the nature
and conditions of the natural resources, natural
features and phenomena, and the environment of
the earth by means of observations and measure-
ments from space platforms. Specifically at present,
such methods depend upon, the emission and re-
flection of electromagnetic radiation.

A remote sensing system comprises all those ele-
ments required for the purposes described above
and consists of a space segment and a ground
segment. The former comprises a platform from
which the earth can be observed, sensors of wha-
tever variety to make these observations and take
measurements, some means of transferring these
data to the earth. The latter comprises at least one
ground terminal for reception of such data, data
processing and data interpretation facility or faci-
lities.”*

-

2. Platforms for Remote Sensing.

The higher the elevation of the sensing platform the
greater is the arca viewed on the surface of the earth.

A satellite platform at nearly 36,000 km will conti-
nuously cover a third of the globe, although in this case the
resolution — the smallest area whithin which features can be

4. U.N. Doc. A/AC 105/110, p. 12.
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discriminated with modern instrumentation — will be about

3km x 3km.

From an altitude of 900 km, the sensors can view the
surface of an area about 185 kh x 185 km, and can cover

the whole earth surface in 17 days; the resolution area will
be 150m x 150 m.

An aircraft flying at an altitude of 10 km can cover an
area of 5,000 square km in a three hour sortie. The earth’s
surface being 5 x 10 billion square km, it would require
100,000 sorties or thirty-five years for one aircraft to cover
the globe.

The there are some cases in which remote sensing from
aircraft or from spacecraft may be the only means of acquir-
ing certain types of data. In most cases a combined system
of spacecraft and aircraft remote sensing will be more eco-
nomical.

3. Main Applications.

a. Peaceful Uses.
i. Forestry and Agriculture.

An essential requirement for any agricultural manage-
ment system is the availability of timely information on agri-
cultural conditions.

Repetitive aerial surveys during the vegetative -growth
and harvest times of a crop can provide reliable inventories
of the size of the harvest. Remote sensing from orbiting
satellites extend such predictive techniques to very large areas
with many crops such as rice, wheat, maize, etc.

With the use of scanners and imaging systems it is
possible to provide pictures of agricultural features in dif-
ferent wave-lengths. Different plants have different reflect-
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ivities in different wave-lengths. This technique is kown as
multispectral imagery.

Use of multispectral imagery can help in the identifi-
cation of crops and timber species, in the analysis of crop
vigour, in the early detection of crop diseases and other forms
of crop stress, for example, stress due to deficient water sup-
ply. The evaluation of the large scale effects of different
kinds of fertilization and irrigation practices on agricultural
land can be carried out more satisfactorily through remote
sensing techniques than through isolated ground measure-
ments at a few selectedspots. The utility of repetitive obser-
vations of large agricultural areas over a short period of the
order of one month cannot be over-emphasized. Remote
sensing is the only technique capable of achieving this with
any degree of reliability. ®

ii. Oceanography and Marine Resources. ®

Oceanography is concerned with the physical, chemical,
and biological character of the ocean at all depths, its be-
havior as a dynamic global system, and its interactions with
the atmosphere, the coasts, and the inhabitants of the coasts.

The science of oceanography has been developed over
the years by the hard work of a comparatively few people
operating largely from ships.

Satellites can sample, at most, the top few hundred feet
(or about one percent) of the ocean’s depth, which is just
the portion that is most important to man in his fishing,
shipping, and coastal activities. It also includes the photo-
synthesis zone that provides the nutritional basis for the
entire biological resource of the sea; the air-sea interface
across which the major energy exchanges occur.

5. The application of Space Technology to Development U.N., 1973, p. 43.
6. Ibid. p. 43-47.
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The state of the sea produces differences in the sea
colour when viewed vertically. Remote sensing techniques
for these features installed in spacecraft can provide informa-
tion on the state of the sea, which can be used for appropriate
rerouting of ships along routes which offer less resistance to
the ship’s motion.

iii. Hydrology and Water Resources. ?

Hydrology is concerned with the entire water cycle.

Applied hydrology concerns all practical uses of terres-
trial waters, notably for industrial, agricultural and domestic

purposes.

Present engineering hydrology know-how could mitigate
man’s water problems almost anywhere, but at prohibitive
costs.

There are huge gaps in hydrology theory and in obser-
vational data. Hydrologists have only limited knowledge of
the discharge of the major rivers of the world. The number
of lakes (greater than 200 square kilometers surface area),
the amounts of annual snow, world precipitation, evapora-
tion, soil moisture, and other hydrologic comiponents are not
known with confidence.

The broad goal of hydrology is to attain sufficient know-
ledge of the environment for understanding, prediction and
management at appropriate time and space scales.

Earth-oriented satellites can contribute technically to
the achievement of these goals by providing hydrologic data
of various types that are too costly to obtain repetitively, on
a global scale, and with adequate resolution, by current obser-
vational techniques.

7. 1Ibid.
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iv. Geology and Mineral Resources.®

It is well known that the primary, non-human inputs
into a nation’s economy are the mineral resources, and that
the economic growth of a nation depends upon the discovery
and effective use of those resources.

One of the geologist’s chief information tools is the
geological map which shows the distribution of rocks exposed
at the earth’s surface. Large scale geological maps were the
laborious product of years of surface exploration. Now geo-
logists can have the big synoptic view offered by remote
sensing. These systematic space pictures will offer geologists
a broad, integrated panorama from which they can select
observables of interest for close up looks by aircraft or ground
parties. The advantage offered by observations from space
is specific areas of interest.

v Geography and Cartography.®

The compilation of small-scale maps is a slow laborious
process, even when aerial photography is employed. At least
a satisfactory photo-mosaic of a country the size of India,
half a million such photographs would be required to map
From a satellite positioned in outer space, such a panorama
of India would require no more than 200 pictures, which
could be assembled in a few weeks.

Placed in an appropriate sun-synchronous orbit, a satel-
lite is capable of producing pictures of the earth under light-
ing conditions which change very slowly. Satellite pictures
are geometrically superior to aircraft photographs of large-
areas because of the near vertical view. The distortions caused
by oblique camera angles are eliminated. New maps made
by satellite effectively supplement existing specialized maps

8. Ibid.
9. Ibid. p. 47.
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and together will be of great value to all of the geographical
disciplines.

Demographers will have new, updated imagery to use
in assessing changing patterns of population and migration.
Regional planners, transportation planners and cultural geo-
graphers will also strengthen their analysis with this new
information.

vi. Meteorology.°

The use of satellites as platforms to observe the earth’s
weather is one of the first and best known earth-oriented
application of space technology.

Recent advances in the ability to model the behavior of
the large scale atmospheric motin, using numerical methods,
together with the availability of much larger, higher speed
electronic computers, make it possible to produce operatio-
nally useful forecasts of large scale weather patterns up to a
week or more in advance.

b. Military Uses.

In the field of space activities it is extremely difficult
to make and maintain a rigid distinction between civilian
and military programs since many satellites have dual uses,
at least potentially.

The United States made a policy decision to place prime
emphasis in its space program on a civilian agency, NAsa;
yet what is developed for nasa programs is often also of
direct or applied use in military programs. NasA’s astronauts,
like the Soviet Union’s cosmonauts, in general have been

10. see Useful Applications of Earth-Oriented Satellites Division of En-
gineering-National Research Council for the National Aeronautics and Space
Administration — Published by the National Academy of Sciences — 1969 —
page 18,
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military officers. The are also joint Nasa — Defense De-
partment Programs. According to Professor Vlasic:

“Despite a broad variety of scientific programs
now carried out by means of space technology, one
must not overlook the fact that the main driving
force behind many contemporary advances in space
science and technology has been and continues to
be the quest for military supremacy, rather than
the attainment of scientific, technical, industrial or
prestige goals...”

Remote sensing had evolved primarily from military
reconnaissance systems. Typical examples are the infrared
scanners used for night observations and camouflage detec-
tion, and side looking airborne radar for height resolution,
all weather, day and night imaging. Reconnaissance space-
craft reached such sophistication that they are being used
for onsite inspection in arms control agreement.'? Because
of secrecy, their total number is not know. In 1975, as justi-
fieation for additional money for-surveillance of space, the
Pentagon cited “the growing Soviet utilization of space for
strategic and tactical purposes.” Studies are being made to
determine whether the space detection system can serve as
a warning against satellite attacks. Satellite surveillance of
space is also. being considered. **

4. Interpretation of Data.

The data collected through remote sensors located on
spacecraft platforms will be mostly in the form of images
on films.

11. in Falk & Black, eds. The Future of the International Legal Order,
v. II, Ch. 4: I.A. Viasic, The Relevance of International Law to Emerging
Trends in the Law of Outer Space (1970) page 281.

12. see LANDsSAT photos showing Soviet and Chinese launch facilities —
in Aviation Week & Space Technology, Dec. 11, 19756 and Feb. 9, 1976 — copies
attached.

13. see The Defense Monitor — Center for Defense Information
Washington D.C. v. IV, n. §, July 1975, pp. 2, 4.
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Having developed the necessary skills for interpreting
the images, it is also necessary to check and validate the
conclusions through independent and simultaneous informa-
tion obtained through ground-based instruments. The whole
process is known as the determination of “ground truth”.

Without adequate experience, even the shapes of objects
seen in vertical view are sometimes suprisingly difficult to
interpret.

Despite a reduction in volume of data per unit area,
satellites will generate vast volumes of data through their
repetitive flights. Such a profusion of data will create new
and complex problems of data handling, analysis and use, as,
for instance, the sorting of useful data, monitoring change,
systematic recognition of objects and phenomena, and auto-
mated procedures of interpreting their meaning.

This, data handling and processing can be expected to
remain for several decades a major obstacle to the full utili-
zation of remote sensing.

5  Achievements in Remote Sensing.

All remote sensing programs carried out so far or being
carried out at the present time, have been experimental in
nature. These programs have been performed only by the two
big space powers, the u.s.a. and U.s.R.R., both from
manned and unmanned space platforms.

The first earth observation satellite, the TirROS-T was
launched by ~asa on April 1, 1960. Its impact in the field
of meteorology was overwhelming.

It is anticipated that the first major operational remote
sensing program will be the us Earth Observatory Satellite
(eos), program planned for the 1980%.*

14. 1975 — NASA authorization, Hearings before the Subcommittee on
Space Science and Applications — the Committee on Sciences and Astronauts,
U.S. House of Representatives — 93rd Cong. 2nd Sess., on HR 12689, HR3998,
Feb. 26, 27, 28, March, 5, 6, 7, 14, 19, part 3.
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The two most important U.s. remote sensing experi-
ments have been the ErRP and ERTS/LANDSAT programs
The former program has been completed whereas the latter
is still in operation. The Erp carried by Skylab acquired
data in the form of 40,000 pictures and 70,300 meters of
magnetic tape on 440 test sites in the U.S. and 39 other
countries.

raNDsaT 1 and 2 circle the globe 14 times a day,
scanning a swarth of earth’s surface 185 kilometers wide in
green, red and infrared spectral bands.

The ranDsaT program is managed for ~Asa’s Office
of Applications by the Goddard Space Flight Center at Gre-
enbelt, Maryland. rANDsAT signals are received by three
ground stations in the usa: Goddard, Fairbanks (Alaska)
and Goldstone (Califérnia) Only Goddard is equipped to
turn the electronic signals into pictures. Goddard sends all
these pictures on computer tapes to the Dept. of Interior’s
Earth Resouces Observation System. Eros. Data Centeer
at Sioux Falls (South Dakota) for distribution.

In accordance with bilateral agreements concluded with
the United States, Canada and Brazil have their own
LANDSAT ground stations. Canada’s is at Prince Albert
and Brazil’s is at Cuiaba. Italy, also, has a ground station
at Fucinos. Iran and Zaire will build their own ground
stations. 1

Examples of important achievements in remote
sensing: *

— Brazilian investigators have found that the
courses of a number of tributaries of the Amazon

15. Nasa New Realease n. 74330, page 8, 1975.

16. GaLLowAY, Introduction Report, in Proceedings on the Law of Outer
Space, XVIth Coll., 1973, page 91.

17. in U.S. Doc. A/AC. 105/125 — 13 March 1974 — Committee on the
Peaceful Uses of Outer Space, p. 8.
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River are very different from the ones shown in
direction being off as much as 90 degrees. Islands
of 200 square kilometers exist which were not shown
on previous maps.

— Canada has initiated a programme using
ErTs satellite data to monittor the distribution
and movements of sea ice and icebergs to aid shipp-
ing in northern waters.

— Egyptian scientists have identified from
space imagery a number of geological faults
intersecting Lake Nasser which has not been iden-
tified previously by extensive aerial and ground
surveying. This information could be significant
in controlling seepage from the lake.

— Japanese scientists have studied the water
pollution in the Seto Inland Sea area caused by the
concentration of industries in this area. As a result
of the study so far carried out, it has been already
shown that remote sensing data acquired from space
are very useful for the monitoring of water pollu-
tion. Such monitoring will facilitate the taking of
remedies and the new planning of land use.

— The Government of Pakistan is utilizing
space imagery taken before, during and after recent
floods of the Indus River to assess the damage and
assist in recovery efforts.

III. Remote sensing and the principle of territorial
sovereignty

1. The Freedom of Outer Space and the Remote Sens-
ing Activities by Satellites.

Although remote sensing is an activity carried out in the
ocuter space, where there is no sovereignty, the data is collec-
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ted for potential use on the earth, where state sovereignty
prevails in territory and airspace. The question arises, then,
whether it is appropriate to have the Outer Space Treaty
applied to an activity which is so overwhelmingly earth
oriented.

The Outer Space Treaty*® provides that:
Art. I:

The exploration and use of outer space, includ-
ing the moon and other celestial bodies, shall be
carried out for the benefit and in the interests of
all countries, irrespective of their degree of econo-
mic or scientific development, and shall be the pro-
vince of all mankind.

Outer space, including the moon and other
celestial bodies, shall be free for exploration and
use by all states without discrimination of any kind,
on a basis of equality and in accordance with inter-
national law, and there shall be free access to all
areas of celestial bodies.

There shall be freedom of scientific investiga-
tion in outer space, including the moon and other
celestial bodies, and states shall facilitate and en-
courage international cooperation in such investi-
gation.

Art. II: Outer space, including the moon and other
celestial bodies, is not subject to national appro-
priation by claim of sovereignty, by means of use
or occupation, or by any other means.

18. U.N. Doc. A/RES/222 (XXI) — 25 Jan. 1967. Treaty on Principles
governing the activities of states in the exploration and use of outer space,
including the moon and other celestial bodies.
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The treaty also establishes certain conditions for the
exercise of this freedom such as:

i. the obligation to use outer space in accor-
dance with international law and the u.~ Char-
ter (art. III)

ii. the obligation to conduct activities with
due regard for the corresponding interest of all
other contracting states (art. 1x)

iii. a duty to inform the uv.~ Secretary
General anad the public, to the greatest extent
feasible and practicable, of the nature, conduct,
locations and results of national space activities.

From the analysis of these conditions, it may be con-
cluded that the only restrictions which might bear upon the
observation from outer space of the territory of one nation
by another are those contained in the obligation to act in
accordance with international law and to respect the ‘corres-
ponding’ interests of other states, as well as the duty to inform
the United Nations Secretary General and the public, to the
greatest extent feasible and practicable, of the nature, con-
duct, locations and results of national space activities.

The only article which might be invoked to give some
limited support to the objection to the use of satellites sur-
veying resources of another state is art. III providing that
activities in the exploration and use of outer space must be
carried out in such a way as to promote international coope-
ration and understanding. Therefore, if the activities are
objected to by a number of states and create international
friction instead of understanding, they may be regarded as
violating the spirit if not the letter of the Treaty.

Dissemination of data seems mandatory within the ge-
neral conditions set forth in the Treaty (art. XI).
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According to Professor Gorove **:

“The reference in art. 1 of the Outer Space
Treaty that the exploration and use of outer space
shall be carried out for the benefit and in the inter-
ests of all countries may or may not be interpreted
to apply to the use of earth resources survey satelli-
tes. From the wording of this provision, it is not
entirely clear whether ‘exploration’” has to precede
‘use’ or whether ‘use’ must be accompanied by
exploration. Consequently the use of outer space by
such satellites without exploration of outer space
and solely for exploration of earth resources may
preclude applicability of the quoted provision. For
analogous reasons one could also question the appli-
cability of art. IIT and other articles of the Treaty
which similarly refer to ‘exploration and use’ of
outer space. What lends suport to such interpreta-
tion is the fact that the drafters of the Treaty could
easily have used the phrase exploration ‘or’ use
instead of the expression exploration ‘and’ use but
they have not.”

If the principle of freedom is established for remote
sensing activities, then, only the states that are developed .
have the means of placing in orbit a remote sensing satellite
and only a minority of states is able to explore the data re-
ceived. To be in accordance with international law, remote
sensing activities must respect the principle of territorial so-
vereignty.

2. The Concept of Territorial Sovereignty in National and
International Law.

In the Midle Ages, the idea of state and kingship pre-
valent in Europe tended to place the ruler in the position

19. S. Gorove — Earth Resources Survey Satellites and the Outer Space
Treaty (Journal of Space Law — v. 1.1 p. 81).
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of a private owner since feudal law, as the applicable ‘public
law’, conferred ultimate tible on the ruler. The growth of
absolutism in the xvi and xvir Centuries confirmed the
trend. A treaty ceding territory had the appearance of a sale

of land by a private owner and sales of territory did in fact
occur.

In the xvir and x1x centuries the significance of the
theory of sovereignty was recognized as an abstraction and
thus the ruler was a bearer and agent of a legal capacity which
belonged to the state. In Europe and the Americas, the prin-
ciple of self-determination has become important.

During the xix century, the concept of sovereignty was
enriched through the principle of non-intervention, of non-
interference in the internal affairs of other countries.

According to De Visscher®, the theory of relative sove-
reignty acknowledges the fact that the individual states are
included in a pattern of relationships which necessarily im-
poses certain limitations upon their will to be autonomus.
This theory provides the essential prerequisites for the co-
existence of states within the international community.

The adoption of the United Nations Charter is consi-
dered the most farreaching development in the history of
the relation between international law and sovereignty. It is
a constitutional instrument which obliges states to abide by
future decisions of the organization, even without the consent
of the particular state, in areas that were formerly the subject
of state sovereignty.

While it reaffirms sovereignty, the Charter does not
define it in the traditional terms, but in those of ‘sovereign
equality’ (art. 1, par. 1).

20. C. pE VisscHER — Theorie et realité en Droit International Public —
Parls, 1953, p. 30.
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The sovereignty of states implies that they may not be
subjected to one another, and this subjection is also precluded
by their equality.

The Charter tends, in a sense, to restrict sovereignty.
The restrictions are, basically, a further stage in the process
of adjusting sovereignty to the needs of an interdependent
world.

The obligations of states to settle their disputes by
peaceful means is, basically, merely the affirmative side of the
prohibition of the threat or use of force in international rela-
tions and therefore involves the same degree and kind of
limitation of sovereignty.

The subordination of national sovereignty to interna-
tional law is demonstrated when, through operation of the
U.N System, actions are taken which are binding upon a
sovereign state without its consent. This can come about
both as to non-members and as to members.*

The sovereignty in its internal aspect is dealt within the
U.N. Charter under the title of the domestic jurisdiction of
states, and the progressive doctrine teaches that its erosion by
international law is necessary to the establishment of a sound
international legal order.

In summary, the principal characteristics of sovereignty
in national and international law are:

a) jurisdiction over a territory and the perma-
nent population living there

b) duty of non-intervention in the area of
exclusive jurisdiction of other states

21, U.N. Charter Art. 2(6) states: “The organization shall ensure that
states which not members of the United Nations act in accordance with these
principles so far as may be necessary for the maintenance of international peace

and security.”
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c¢) dependence of obligations arising from
customary law and treaties on the consent of the
obligor. 22

3. The Extension of the Territorial Sovereignty.

The territorial sovereignty extends principally over land
territory, the temitorial sea appartenant to the land, the
seabed and subsoil of the territorial sea and the airspace
super-adjacent to land territory, internal waters and the terri-
torial sea. Referring to the subsoil, the rule universally
accepted is that it belongs to the state which has sovereignty
over the surface.

Territorial sovereignty can be defined as the general
power of the state of government, administration and disposi-
lion known as ‘imperium’, a capacity recognized and deline-
ated by international law. #

International practice is not uniform in regard to deli-
mitation of the territorial sea, but international law does not
permit an extension of the territorial sea beyond twelve miles.

The airspace superadjacent to land territory is in law a
part of state territtory and as a consequence, other states may
only use such airspace for navigation or other purposes with
the agreement of the territorial sovereign.

The principle enunciated in the Convention of Paris of
1919, that of sovereignty over the airspace above a state’s
territory, has been written into every agreement entered into
by nations since that time. The Ibero-American Convention
of 1926, and the Havana Convention of 1928, both laid out
the sovereignty principle, as well as the Chicago Convention,
of 1944, that states:

22. IaN BROWNLIE — Principles of Public International Law, 1973, 2d
ed. p. 280.
23. Ibid. p. 110.
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art. 1:  “the Contracting States recognize that
every state has complete and exclusive sovereignty
over the airspace above its territory.”

The Chicago Convention does not, either in its body or
in the annexes, define “air space” or “air”, and it is a critical
question to know where airspace ends. The only attempt to
determine the boundaires between airspace and outer space
is contained in the 53rd Conference of the International Law
Association, held in Buenos Aires in August, 1968, which
declared that:

“The term ‘outer space’ as used in the Treaty
should be interpreted so as to include all space at
and above the lowest ‘perigee’ achieved by 27th
January 1967, when the Treaty was opened for
signature, by any satellite put into orbit, without
prejudice to the question whether it may or may
not later be determined to include any part of space
below such perigee.’

4. General Principles of International Law relating to State
Sovereignty.

a. The right of peoples and states freely to
possess and dispose of their natural resources.

One of the essential attributes of state sovereignty on
the one hand, and a necessary prerequisite of economic devel-
opment on the other, is the right of peoples and states freely
to possess and dispose of their natural wealth and resources.

In its tenth session, the General Assembly of the United
Nations, and more speciafically its Third Committee, adopted
the wording which was to become the second paragraph of
art. 1 of the Covenant on Human Rights: 2

24. in Djura Nincic — The Problem of Sovereignty in the Charter and in
the Practice of the U.N. — 1970, pp. 265.
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“All peoples may, for their own ends, freely
dispose of their natural wealth and resources without
prejudice to any obligations arising out of interna-
tional economic cooperation, based upon the prin-
cipal of mutual benefit, and international law. In
no case may a people be deprived of its own means
of subsistence.

In January 1975, the Committee on Natural Resources
adopted the Charter of Economic Rights and Duties of States,
which affirmed that:

“Every state has and shall freely exercise full
permanent sovereignty including possession, use
and disposal over all its wealth, natural resources
and economic activities.”

b. The Principle of Non-Intervention in
Internal Affairs.

The basic principle of international law is that of respect
by each sovereign state for the territorial integrity and poli-
tical independence of others. This principle was genera]ly
accepted in Europe after the devastations of the Thirty Years’
War, and the axiom “Cuius Regio Eius Religio” had been
accepted as the basis of the Peace of Westiphalia in 1648.

In spite of renewed efforts to put ideology ahead of
territorial sovereignty at the time of the French Revolution
and the Russian Revolution, this principle is still accepted in
the v.~x  Charter, which is based on the “sovereign equality
of all its members, requiring abstention from “the threat or
use of force against the territorial integrity or political inde-
pendence of any state” and prohibiting “intervention in mat-
ters which are essentially within the domestic jurisdiction of
any State.”

25. U.N. Doc. E/C 7/53 — 31 Jan. 1975 — Res 3281 — XXIX.
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The Declaration on Inadmissibility of Intervention in
Domestic Affairs of States and Protection of their Indepen-
dence and Sovereignty?® reaffirming the principle of non-
mtervention in Internal Affairs estabishes:

1. No state has the right to intervene, direc-
tly or indirectly for any reason whatever, in the
internal or external affairs of any other state. Con-
sequently, armed intervention and other forms of
interference or attempted threats against the per-
sonality of the state or against its political, econo-
mic and cultural elements, are condemned.

2. No state may use or encourage the use of
economic, politic or any other type of measures to
coerce another State in order to obtain from it the
subordination of the exercise of its sovereign rights
or to secure from it advantages of any kind. Also,
no state shall organize, assist, foment, finance, incite
or tolerate subversive, terrorist or armed activities
directed towards the violent overthrow of the regime
of another state, or interfere in civil strife in ano-
ther state.

3. Every state has an inalienable right to
choose its political, economic, social and cultural
systems, without interference in any form by ano-
ther state.

The Declaration on Principles of International Law
Concerning Friendly Relations and Cooperation among Sta-
tes, adopted by General Assembly Resolution 2625 (xxv).
October 24, 1970 cover: non use of force, peaceful settlement
of disputes, non-intervention by states in the domestic juris-
diction of other states, cooperation among states, equal rights

26. U.N. G.A. Res 2131 (XX) Dec. 21, 1965.
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and self-determination of peoples, sovereign equality and ful-
fillment in good faith of obligations assumed in accordance
with the Charter.

The first Principle embodies art. 2(4) of the Charter:

“The Principle that states shall refrain in their
international relations from the threat or use of
force against the territorial integrity or political
independence of any state, or any other manner
inconsistent with the purposes of the United
Nations.”

The Special Committee could not resolve member dif-
ferences to the definition of ‘force’ In qualifying statements,
Argentina, the United Kingdom and the United States, tho-
ught force meant only physical or armed force. Nigeria,
India and Venezuela asserted that force did, or should inclu-
de economic or political coercion, despite the rejection by
the Special Committee of proposed language to that effect.

The Declaration also established the Principle concern-
ing the duty to intervene in matters within the domestic
jurisdiction of any State in accordance with the Charter. For
this purpose, intervention comprises economic, political or
other types of coercion, including support or tolerance of
subversive, terrorist or armed activities. This principle of non-
intervention thus meets the objection voiced by several states
to the ambiquity of the word ‘force’ in Principle I.

The Principle that states the duty of states to cooperate
with one another in accordance with the Charter, is an embo-
diment of art. 1(3) of the Charter.

The Principle of equal rights and self determination of
peoples declares that all peoples have the right to freely deter-
mine their political status and to freely pursue their economic,
social and cultural development.
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By the analysis of the principle that establishes the right
of peoples and states freely to possess and dispose of their
natural resources and the principle of non-intervention in
internal affairs it is clear that international law does not allow
the detection of natural resources by remote sensing satellites,
without the consent of the state sensed. The surveillance of
military installations by satellites is also prohibited by the
principle of non-intervention.

IV. The concept of espionage in international law.
1. Introduction.

Since remote sensing activities involve a conflict between
the regime of freedom in outer space and the principle of
territorial sovereignty, special attention should be paid to the
military uses of remote sensing activities, known as military
reconaissance and also to the uses made of natural resources
data acquired from remote sensing satellites, without the
consent of the sensed state. Both activities can be classified
as espionage from outer space.

Espionage has always played a prominent role in inter-
national relations. Five thousand years ago Egypt had a well
organized secret service. King Thutmose III rescued the
besieged city of Jaffa by smuggling into it two hundred sol-
diers sewn in fluor sacks. The greeks used the Trojan Horse
to win their long war with Troy, and Joan of Arc was betrayed
by a spy who was serving the English King. In the words of
one observer:

“There never has been a war without spies,
and there never has been a peace in which spies
have not engaged in preparations for a future
war” 27

27. in WRIGHT, QUINCY, STONE JULIUS, FALK A. RICHARD, S. ROLAND,
Essays on Espionage and International Law, 1962.
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The phenomena of espionage, although often a signi-
ficant force in international relations, never explicitly ascended
to the state level of traditional international law. That is, the
rules of the game allowed a state to employ spies and to
prosecute foreign spies that it could catch. These two situ-
ations involved the relation between a government and an
individual, whereas international law is concerned with the
rules binding states in their relations with one another.

2. Espionage in Conditions of Armed Conflict.

The Hague Convention of 1907 did not make belligerent
espionage a violation of the laws of war. For belligerent es-
pionage is just one of several constituent forms of bellige-
rency. According to its art. 29:

“An individual can only be considered a spy
when acting clandestinely, or on false pretenses, he
obtains, or endeavors to obtain information in the
zone of operations of a belligerent with the inten-
tion of communicating it to the hostile party.

Thus, soldiers not wearing a disguise, who
have penetrated into the zone of operations of a
hostile army for the purpose of obtaining inform-
ation, are not considered spies. Similarly, the
following are not considered spies: soldiers and ci-
vilians, carrying out their mission openly, instrusted
with the delivery of dispatches intended either for
their own army or for the enemy’s army. To this
class belong likewise persons sent in balloons for
the purpose of delivering dispatches and generally,
of maintaining communications between the differ-
ent parts of an army or a territory.

Art. 31 establishes that:

A spy taken in the act, shall not be punished
without previous trial. A spy who, after rejoining
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the army to which he blongs, is subsequently capt-
ured by the enemy is treated as a prisoner of war,
and incurs no responsibility for his previous acts of
espionage”

Text writers generally recognize that while a spy, if
captured in the act, can be executed after trial, his activities
are not dishonorable, his government is not violating intern-
ational law in sending him, and his act is not, therefore, a
war crime.

The legitimacy of espionage in time of war arises from
the absense of any general obligation of belligerents to respect
the territory or government of the enemy state, and from the
lack of any specific convention against it.

3. Peacetime Espionage.

In time of peace, however, espionage and in fact, any
penetration of the territory of a state by agents of another
state in violation of the local law, is also a violation of the
rule of international law imposing a duty upon states to res-
pect the territorial integrity and political independence of
other states. There is no rule of international law which
forbids a state to punish individuals who seek to obtain pro-
hibited information, or fly over its territory without per-
mission.

It is within the sovereign rights of each state to define
peacetime espionage, sedition, subversion, sabotage, incite-
ment and conspiracy as it sces fit, and it is the duty of other
states to respect such exercise of domestic jurisdiction.

Among the cases of aerial espionage during peacetime,
the U-2 incident (May, 1960) involving the overflight of
Soviet territory by an American to obtain photographs of
military targets deep in the Soviet Union, seems to be a good
example.
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Following the shooting down of the spy aircraft, the
U.S.A. sought to defend itself by asserting that such activity
had taken place in an altitude beyond the sovereign of space
and was necessary for self-defense. International law, how-
ever, permits military self-defense only in case of armed
attack or at least immediate threat of armed attack. The dan-
ger apprehended by the United States flowed from an inter-
pretation of Soviet policy and intent, not from an immediate
threat or attack. But the reconnaissance activity is, however,
an act of intervention, and cannot be justified on grounds of
self-defense except in response to an actual attack or imme-
diate threat of armed attack.

4. Espionage Conducted from Outer Space.
a. Military.

The perennial efforts of the United States to improve
its knowledge of Soviet Military installations is well known.
It has taken a variety of forms: the release of camera carrying
ballons, the “open skies” proposal, U-2 overflights, reconna-
issance observation by submarines operating within Soviet
territorial waters, and more recently, reconnaissance satellites.
The legality of these activities when conducted from outer
space is defended on the ground of the extraterritorial charac-
ter of the military reconnaissance satellites, and the territorial
limits of national sovereignty.

But for the state that is the target of observation, it
matters little where the unwanted observer locates himself.
The functional quality of espionage from outer space is, from
the viewpoint of information yield at least, no different from
espionage in airspace. The present legal situation seems to
be that although the United States is not forbidden to put
military reconnaissance satellites in orbit, neither is the
Soviet Union forbidden to shoot the satellites down. But,
under present circumstances, it does not appear that a general
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rule justifying counter-intervention is expedient. Rather,
action should be taken through the United Nations to ter-
minate the original intervention. The rule of international
law requering mutual respect by states for the territorial in-
tegrity and political independence of other states should be
observed.

b. Economic.

The eventual utilization of earth resources data collected
by one state through satellite observation of another state,
without its prior consent, to the detriment of the state sensed,
is not regulated by space law.

It is conceivable that if State A acquires through unau-
thorized observation from space, a more comprehensive or
specific knowledge of the physical (including mineral) pro-
perties of state B, than State B itself possesses, such know-
ledge on the parte of state A may represent a deprivation
for state B. State A might as a result be placed in a more
advantageous position than state B in any interaction where
knowledge of the topography, geography, or geology of state B
is significant. ?® For example, advance knowledge of a certain
agricultural disease in a crop which a state relied upon, could
be used to that state’s market detriment. So could advance
knowledge of certain mineral deposits lead to the staking out
of claims by foreigners in a manner prejudicial o the resource
country. But this problem is not covered by space law.

Damage, as the term is used in Art. VII of the Space
Treaty, seems to imply physical direct damage caused by the
space object, and not indirect dagage which resulted from
the intentional or negligent act of a party involving the use
or dissemination of data. The same applies to Art. I of the
Liability Convention.

28. see McDouGAL, LASSWELL and VLASIC, Law and Public Order in Space
(1963) p. 540.
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Although this matter is not regulated by Space Law, it
is contrary to international law that states the principle of
sovereignty of states over its natural resources which includes
the information concerning such resources. 2°

It is also contrary to the principle that determines:

“No state may use or encourage the use of
economic, politic or any other type of measures to
coerce another state in order to obtain from it the
subordination of the exercise of its sovereign rights
or to secure from it advantages of any kind.” 3

and also against the principle concerning

“the duty not to intervene in matters within
the domestic jurisdiction of any state in accordance
with the Charter.”3!

Regardless of the place where the data is collected the
use of it in detriment of the sensed state is an activity per-
secuted by national and international law. But at present
there are no established sanctions due to the non-existence
of specific regulations for remonte sensing activities.

29. “...his delegation endorsed the basic principle of consent, which was
embodied in Article V of the draft submitted by Argentina and Brazil...
Without such consent, the resolutions reaffirming the principle of the per-
manent sovereignty of peoples and nations over their own natural resources
would become to a large extent meaningless.” Statement of the Chilean De-
legate to the copuos Legal Subcommitiee, 14th Session, Provisional Summary
Record of the Two Hundred and Thirthy-Second Meeting, U.N. Doc. No.
a/Ac. 105/C.2/SR 232 at 4, (20 February 1975) ); “All regulation of remote sen-
sing should be based on respect for principle of the sovereignty of States, in
particular over natural resources within their territories and over information
relating to those resources.” Statement of the Romanian Delegate to the
copuos Legal Subcommittee, 14 th Session, Id., at 8.

30. see Declaration on Inadmissibility of Intervention in Domestic Affairs
of States and Protection of their Independence and Sovereignty.

31. see Declaration on Principles of International Law concerning Frien-
dly Relations and Cooperation among States.
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In the copuos, study in the “Legal Implications of
Remote Sensing of the Earth by satellites” it was affirmed
that:

“It is possible that a claim based on the pri-
vate law concept of unjust enrichment might be
attemted, if it could be proven that the operating
state used the information to its economic advan-
tage and that no benefit or compensation was re-
ceived by the claimant state.”??

But this measure does not seem to be satisfactory as it
will be very difficult for developing countries to prove eco-
nomic espionage, as these countries at present do not have
the means to verify which kind of activities are being carried
on in outer space.

V. Current regulations of remote sensing activities.
1. Bilateral Agreements.

Although an international consensus has not been achi-
eved in order to regulate remote sensing activities according
to international law, bilateral agreements with the u.s.a.
have been concluded since 1968.

The v s.A. has concluded bilateral agreements with
Brazil (1968), Mexico (1968), Canada (1971), Italy (1974),
Iran (1974) and Zaire (1974)

Several of these agreements have been amended or ex-
tended since the date of their conclusion. All but the one
with Mexico provide for the establishment of ranpsat
earth receiving stations. All of these agreements provide for
an open data policy. This open data policy means that all

32. U.N. Doc. A/AC 105/118 pp. 56, Copvuos.
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LANDSAT date and pictures are considered to be in the
public domain and that anyone may purchase copies.

Some forty countries have so far in one way or another

participated in the LaNDSAT program and many have pur-
chased LanpsaT pictures. These participants are: %

33.

a) Group of initial ERTS-1/LADSAT-I par-
ticipants: Australia (577 Eerts), Brazil (general
agreement), Canada (general agreement), Chile
(372 Erts), Colombia (305, 360 Errs) Equa-
dor (371 Erts), France (031, 051, 524 Erts),
Germany (Fed. Rep. - 328 erts/erer), Greece
(328 Erts/Erep), Guatemala (369 Erts), In-
dia (054 Erts), Indonesia (004 Erts), Korea
(570 Erts), Japan (021, 022 ErTs/FREP), Me-
xico (general agreement), Norway (374. 375, 378
ErTs), Peru (302 Erts), South Africa (577
ERTS), Switzerland (323 Erts/erer) U.K.
(032, 033, 034 erts) and Venezuela (117, 120

ERTS) .

b) List of countries or international organiz-
ations participating in the wvanpsaT Follow-on
investigations: Australia, Bolivia, Brazil, Finland,
France, Gabon, Guinea, Iran, Italy, Japan, Kenya,
Korea, Lybia, Malasya, Mali, Mexico, New Zeland,
Norway, Pakistan, Peru, South Africa, Sweden,
Switzerland, Thailand, Turkey, United Kingdom,
Venezuela, South Vietnam, Zaire, Central Treaty
Organization (regional investigations in Iran, Pa-
kistan, Turkey), Fao Liptako-Gourma Authority
(Earth Resources Inventory and Assessment of
Upper Volta and Niger), ECAFE.

Nasa News Release n. 74.193, July 12, 1974.
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Although bilateral agreements have been concluded with
many countries, it is not an ideal solution. The power to
choose which countries shall be permitted to use remote sens-
ing facilities can result in a cold war politics.

The long-range inadequacy of bilateral agreements has
been emphasized quite often, as for instance, at the 1971
copuos’ Committee opening meeting:

“The increasing cooperation, especially bet-
ween the major space powers, on a bilateral basis
is a long-expected and most welcome development.
I think, however, that this cannot and should not
replace multilateral arrangements but should rather
be aimed at complementing them. Multilateral
cooperation in space is today undoubtedly the best
and only possibility for all non-space powers, and
in particular, for the developing countries to share
the benefits from this new field of man’s activity” 3¢

2. Cument Draft Proposals before the United Nations
Outer Space Committee.

In order to establish a multilateral agreement on Remote
Sensing, Draft agreements on the subject have been presented
to the United Nations Outer Space Committee®® by: Argen-
tina % Brazil®", France®, u.s.s.r%, France and u.s.s.R.%°,

34. Speech by Kurt Waldheim, as Chairman of Copuos — U.N. Doc.
A/AC 105/PV 98-106 p. 5 (Nov. 1971)

35. U.N. Doc. A/AC 105/133 of June 6, 1975.

36. Argentina: Draft International Agreement on Activies Carried out
through Remote Sensing Satellite Surveys of Earth Resources (A/AC.105/C.s:
L.73).

37. Brazil: Treaty on Remote Sensing of natural Resources by Satellites
— Draft Basic Articles (A/AC.105/122)

38. France: Draft Principles Governing Remote sensing of the Earth Re-
sources from Outer (A/AC.105/L69)

39. U.S.S.R.: Model Draft Principles Governing the Use of Space
Technology by States for the Study of Earth Resources (A/AC.1056/C2/L.88)

40. France and U.S.S.R.: Draft Principles Governing the Activities of
States in the Field of Remote Sensing of Earth Resources by Means of Space
Technology (A/AC.105/C.2/L.99)
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U.s.A.*" Argentina and Brazil seconded by Chile, Mexico
and Venezuela*>. A comparison of the proposals made by
these states leads to a subdivision of the seven most impor-
tant items in the proposals as follows:

International Cooperation

Sovereignty

Responsability for Activities of Remote Sensing
Access to data

Authorization to use data

Consultation

Role of the United Nations.

Qe @O ALLO TV

~a. International Cooperation.

All seven proposals emphasize that remote sensing acti-
vities have to promote internacional cooperation. The Bra-
zilian proposal adds that ‘the activities have to be carried out
in accordance with the international law including the Char-
ter of the U.N., the Treaty on Principles Governing the
Activities of States in the Exploration and Use of Outer Space,
including the Moon and Other Celesttial Bodies, and the
principles contained in the Resolution of the United Nations
General Assembly concerning Permanent Sovereignty of
People and Nations over their Natural Resources, in parti-
cular resoluttions 1903 (xvi) of 14 December 1962, and
2158 (xx1) of 25 November 1966, art. 2) ’

The French proposal stresses that remote sensing of the
earth resources must be conducted “exclusively for peaceful
purposes” (art. 1) The u.s.s.r. proposal insists that “space

41. U.S.A.: Legal implications of Remote Sensing of the Earth from
Space; Working Paper on the Development of Additional Guidelines (A/AC.
105/C.2/L.103)

42. Argentina and Brazil seconded by Chile, Mexico and Venezuela:
Treaty on Remote Sensing of Natural Resources by Means of Space Technology
Draft Basic Articles (A/AC1/1047).
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technology must contribute to the independent economic
development of all States.. ” (art. 3).

b. Sovereignty.

The most striking feature with regard to this subject is
the fact that the u.s. working paper does not mention so-
vereignty at all. All other proposals contain specific references
to national sovereignty and indepedence of states.

The Brazilian proposal includes, apart from sovereignty
over a State’s territory, also the resources located in maritime
areas under national jurisdiction (art. 3) Moreover, the
Brazilian proposal contains a disposal concerning prior con-
sent on activities of remote sensing by another State in the
one on whose territory natural resources are discovered

(art. 4)

The joint Argentian/Brazilian proposal says in art. v:
.. “Not only the right to internal sovereignty and indepen-
dence, but also the economic aspect of the freedom to use
and distribute their wealth, whereby peoples may exercise
their legitimate and exclusive sovereign rights over their own
natural resources.

c. Responsibilities for activities of remote sensing.

The three proposals containing suggestions on this item
are of: Argentina, Brazil, and the joint Argentian/Brazilian
proposal.

Art. 4 of the Argentian proposal mentions ‘expressis
verbis’ the prevention of the spoliation or destruction of the
environment. Art. 11 of the Brazilian proposal says that
States” parties shall be held internationally responsible for
national activities, irrespective of whether such activities are
carried out by governmental or non-govermental organiza-
tions.
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Art. xm1 of the Joint Argentian/Brazilian proposal gives
in full length the same text as art. 11 from the Brazilian
proposal.

d. Access to data.

The u.s.s.Rr. proposal is the only one that contains no
suggestions in this respect.

Argentina proposes (art. 3 and 6) to establish a data
bank, and France (in art. 6) adds the fair and reasonable
terms for participation in such activities.

The u.s. Working Paper says that the United States
wishes to make the remote sensing data available to (art. v):
interested states, international organizations individuals,
scientific communities and others, on equitable, timely and
non- discriminatory basis. Art. v suggests that catalogues or
other appropriate listings of available data be published on
the data received from remote sensing satellites.

The joint Argentinian/Brazilian proposal contains in art.
vir the following provision:

“States parties whose territory and maritime
areas under their jurisdiction are the object of re-
mote sensing of natural resources are entitled to
full and unrestricted access to all data obtained
through those activities.” (art. x)

e. Authorization to use data.

The joint Argentina/Brazilian proposal in Art. X states
that: “States parties shall refrain from soliticing, accepting
or, in any manner, receiving from a third state, international
organization or private entity, information regarding the na-
tural resources of another State Party obtained through re-
mote sensing without the express authorization of the State
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Party to which the natural resources belong, nor can they
utilize such information to the detriment of the latter.”

The French proposal states (art. 5.2) that use of the
documents resulting from a remote sensing operation may
not be granted to third parties, without the consent of the
State whose territory is affected.

f. Consultation.

The joint Argentian/Brazilian proposal suggests in Art.
x1v that “Disputes resulting from activities of remote sens-
ing of natural resources shall be resolved in accordance with
the methods envisaged in art. 33 of the Charter of the United
Nations.

g. Role of the United Nations.

The Argentian Draft requests (under art. 2, not repeated
in the joint Argentian/Brazilian Draft Proposal) for the res-
ponsibility of the United Nations Secretariat for the func-
tions of planning, consultations, information etc, until some
other appropriate body is available to take care of this task.

The French proposal is (art. 4) in slightly different
wording also contained in the joint French/Soviet Proposal
that says: “to inform the Secretary General of the United
Nations of the date, duration, nature and obejtives of the
remote sensing activities of the States Partties as well as of
the areas which may be affected by remote sensing activities.

A proposal, similiar to the French one, was made in the
usa Working Paper, where art. II stresses that “satellites.
for remote sensing. . be registered with the Secretary-
General of the u.~., in accordance with the Convention on
Registration of Objects Launched into Outer Space.
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The presentation of the Draft Treaties by these nations
gives a picture of the divergent political interests of the super-
powers and the developing nations.

Although the u.s.a. does not mention sovereignty
in its proposal, developing countries such as Argentina and
Brazil stress its importance. The u.s.s.r. does not refer to
the access of data, an important problem that is regulated in
the joint Argentian/Brazilian proposal.

The two super-powers are the only nations which have
the tools to explore outer space and obtain data from the
earth, yet they do not seem to be eager to share their position
with the underprivileged nations.

An effort should be made in the United Nations to bring
about a cooperative relationship based on inter-dependence,
that is, on the maintenance of the sovereign rights of all
parties, and not on dependence, which implies a loss of so-
vereignty.

VI. Conclusions and recomendations.
1. Conclusions.

a. In the present situation, when remote
sensing activities are performed without conclusion
of a bilateral agreement, the principle of territorial
sovereignty as defined in national and international
law is not observed. Therefore, remote sensing acti-
vities can be regarded as espionage, under national
and international law.

b. Since bilateral agreements are not a satis-
factory measure, as they can result in cold war
politics, a multilateral agreement must be adopted.
This agreement shall establish the prior consent of
the sensed state and the authorization for dissemin-
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ation of data as fundamental conditions for remote
sensing activities.

2. Recommendations.

It is recommended that a new international organization
be created, which would be empowered to negotiate with
any state contemplating the launching of a remote sensing
satellite. The United States and the vu.s.s.r. would retain
the basic decision-making power. Once that decision is made,
within carefully limited boundaries, the member countries
would be free to decide on which among them would be given
priorites and what types of experiments could be conducted.

A Technical Commission should be created within the
new international organization which would be able to make
highly technical decisions concerning the nature of the expe-
riments to be permitted and political decisions concerning
the scheduling of experiment by the member countries. 42

This body should be modeled on the International Fre-
quency Registration Board of the International Telecommuni-
cation Union which was designed to merge extremely high
technical skills and at the same time provide a basis for third
party decision making.

As the United Nations has defined several programs to
develop poor countries*, there should be no payment for
services, but a nominal fee may be required.

A basic document of this new international organization
should be based on several sources. The first is the Treaty

43. see CopDING JR. and BEHESHTI — An International Agency for Earth
Resources Experiments — in Journal of Space Law — v. I 1973 p. 40.

44. Developed countries and developing countries should further coope-
rate through investment of financial resources and supply of technology and
equipment to developing countries. (Unca Res 3362 — Sept. 16, 19756 — De-
velopment and International Economic Cooperation, sec. II, item 10).
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of the International Telecommunication Convention®?, which
can provide a model for a Technical Commission. The second
should be the basic document of Intelsat*®, which deals with
space activities. It can also be based on many regulations of
the U.N Informal Single Negottiatitng Text for the esta-
blishment of the International Sea-bed Authority. *’

However, it is predicted that the conclusion of a Treaty
on Remote Sensing and the implementation of this recom-
mendation by the United Nations will not be reached in the
near future. In spite of the concern of developing countries
about the serious threat to the security of the world through
the non-observation of the principle of territorial sovereignty,
the subject of remote sensing activities does not have a high
priority on the u.N copuos agenda.
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